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Vattel says (Law of Nations, Book I, chap. 2, sec. 17) : 
The body of a nation can not then abandon a province, a town, or even a single 
individual who is a part of it, unless compelled to it by necessity, or indispensa- 
bly obligated to it by the strongest reasons founded on the public safety. 

The foregoing views are in entire accord with the opinion of the Mexi- 
can Commissioner as expressed in the second paragraph of the dissent- 
ing opinion. 

WHAT LAW GOVERNS? 

The Commissioner for the United States has been unable to discover, 
although he has made a careful study of the opinion of the majority of 
the Commission, under what provision of the Convention of 1884 it is 
conceived that Mexico can be entitled to any portion of the Chamizal 
tract, the formation of which may be ascribed to any character of erosion, 
whether slow and gradual or rapid and violent. Had the Commissioner 
for the United. States has been able to expel from his mind and to disre- 
gard the language of the Treaties of 1889 and 1905, had he been able 
to forget and disregard the construction which has been placed upon 
Article I of the Convention of 1884 by the International Boundary Com- 
mission since its organization in 1893, and had he been wholly unin- 
fluenced by the fact that counsel for Mexico as well as counsel for the 
United States were agreed that the Convention of 1884 embraced but two 
classes of changes as hereinbefore set forth (Eecord, p. 608), he might 
have been able to concur with the majority of the Commission that the 
degradation of the Mexican bank of the river at some uncertain points 
and at some uncertain times was not within the meaning of Article I of 
the Treaty of 1884, but the Commissioner for the United States does not 
believe that by any stretch of the imagination or any elesticity of the law, 
any character of erosion and deposit can be brought within the meaning 
of Article II of that convention. Therefore, the result must have been 
the same ; if the change which occurred at El Chamizal was not within 
the meaning of either Article I or II of the Convention of 1884, then 
said convention becomes inapplicable and we must look to the principles 
of international law for the rule which is to govern our action. But it is 
admitted both in the language of the Commission as embodied in the 
record of our hearing (Eecord, pp. 203, 300) as well as in the printed 
argument of counsel for Mexico (Mexican Argument, p. 31) that under 
the principles of international law the change in the course of the river 
due to erosion and deposit would carry the boundary line with it, no 
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matter how rapid might be the degradation of one bank by erosion, pro- 
vided only that the growth of the other bank was accomplished by gradual 
deposit of alluvium, and such the American Commissioner conceives to be 
the undisputed evidence and the admitted facts of this case. 

The precise language in which the learned agent of Mexico sets forth 
his position upon this point is so significant as to deserve quotation : 

In fact, the Convention only occupied itself with two classes of alterations or 
changes of the bank and channel of the river; one, that originated by the slow 
and gradual erosion of one bank and the deposit of alluvium, and the other by 
the abandonment of an old bed and the opening of a new one. ( Record, p. 203. ) 

In view of the foregoing, the Commissioner for the United States can 
not but regard it as unfortunate that the Commission should have indi- 
cated no desire to hear further argument on this point (as appears in 
the record of the hearing at pp. 608-614), where the Commission indi- 
cated that it scarcely seemed desirable to pursue this point since counsel 
for both sides seemed agreed that the Convention of 1884 embraced but 
two classes of changes, because he ventures to believe that counsel for 
the United States would have convinced the Commission that it must 
assign the change at El Chamizal to the first alternative in Article I of 
the Convention of 1884, or else disregard the Convention of 1884 en- 
tirely and decide the case upon the principles of international law. 

In the opinion of the Presiding Commissioner (Opinion, p. 33) refer- 
ence has been made to the case of the City of St. Louis v. Rutz (138 
U. S. 226), and it is stated that the facts in that case are very similar 
to those established by the evidence in the present case. But with all 
respect, the American Commissioner submits that while the rapid degra- 
dation of the east bank of the Mississippi Eiver, as described in that case, 
is very similar to the erosion that is shown to have occurred at certain or 
rather uncertain points opposite El Chamizal, the vital facts in that case 
and the present case are very different. In that case the evidence dis- 
closed a rapid degradation of the east bank of the river and the complete 
submergence for several years of that portion of plaintiff's surveys. Sub- 
sequently an island formed on the east side of the thread of the river and 
that island became joined by accretion to plaintiff's surveys. The court 
held that under the laws of Illinois the plaintiff owned in fee simple that 
portion of the river bed lying east of the thread of the stream and that 
when new land formed east of the thread of the stream it belonged to the 
former owner. The court makes very clear that the ground of its deci- 
sion is that the holder of the Missouri title on the west bank could not 
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own the land which thus appeared first by an island formation and sub- 
sequently by accretion thereto east of the thread of the stream. 

An analogous case would have been presented here if after the river 
had invaded Mexican territory by rapid erosion, making for itself a bed 
five hundred yards wide, as one witness testified it did (U. S. Case. App., 
p. 118) an island had subsequently arisen to the south of the thread of the 
stream, that island would have belonged to Mexico whether it subse- 
quently became joined to the south bank or not, or even though it might 
have become joined by accretion after its formation to the north bank, 
but there is not a suggestion in the evidence that such a fact ever oc- 
curred. On the contrary, the evidence noticeably shows that the north 
bank did not even move south simultaneously with the destruction of the 
south bank but that it grew up in a long course of years by the slow and 
gradual deposit of alluvium. 

The American Commissioner is constrained to hold, therefore, that the 
majority of the Commission have failed to apply to the case the express 
rules laid down by the Convention of 1884; and by this failure have 
departed from the terms of the submission and invalidated the award. 

A DEPARTURE FROM THE CONVENTION OF 1889 

In the opinion of the American Commissioner this failure becomes the 
more manifest by reference to the terms of Article 4 of the Convention 
of 1889, to which, supplemented by the Convention of 1910, this Com- 
mission owes its life. By that article, the very law of its being, this 
Commission when considering any alteration in the course of the river 
named, is confined " to decide whether it has occurred through avulsion 
of erosion for the effects of Articles 1 and 2 of the Convention of Novem- 
ber 12, 1884." The American Commissioner conceives that this provision 
was not only declaratory and interpretative of the changes contemplated 
by the Convention of 1884, but that said clause is jurisdictional in so far 
as the powers of this Commission are concerned. 

In the opinion of the American Commissioner, the two governments 
in the preamble of the Banco Treaty of 1905 again placed an authorita- 
tive interpretation upon the words " slow and gradual " in the Conven- 
tion of 1884. In that treaty the two governments, after reciting Ar- 
ticles 1 and 2 of the Treaty of 1884, expressly declared that the changes 
whereby the so-called bancos had been formed were " owing to the slow 
and gradual erosion coupled with avulsion." That the erosive action 



